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	New York Supreme Court, Appellate Division, First Department, Holds Insurer Not Responsible To Indemnify Insured For Environmental Contamination Happening Outside Insurer’s Policy Periods When Insurance Was Otherwise Unavailable To Insured.
	In Keyspan Gas East Corp. v. Munich Reinsurance America, Inc., 2016 N.Y. App. Div. LEXIS 5824, involving an issue of first impression in New York, the Appellate Division, First Department, held that an insurer was not obligated to indemnify an insured for cleanup costs the insured incurred that were related to contamination occurring before and after the periods of the insurer’s policies when insurance was otherwise unavailable to the insured.
	Keyspan Gas East Corp. (“Keyspan”) has operated manufactured gas plants in Rockaway Park and Hempstead since the early Twentieth Century.  Contamination at the Rockaway Park facility allegedly began in 1905 and possibly continued until 2012, and contamination at the Hempstead facility allegedly took place between 1903 and 2001.  Century Indemnity Co. (“Century”) insured Keyspan between 1953 and 1969, and Keyspan alleged that insurance for pollution and contamination was unavailable to it before 1953 and after 1969.
	Keyspan incurred millions of dollars in costs for the investigation and cleanup of contamination at the Rockaway Park and Hempstead facilities, and sought to recover those costs from Century.  Keyspan argued that, because insurance was unavailable to it before 1953 and after 1969, allocation of the costs it incurred during these years when insurance was unavailable to it should be imposed on Century.  Century argued that pro-rata allocation to it should be limited to costs incurred for contamination occurring during the years within which it insured Keyspan.  Century moved for summary judgment declaring that it was not responsible for any of the costs incurred by Keyspan when insurance was unavailable to it and the Supreme Court, New York County, denied Century’s motion.
[bookmark: _GoBack]	The Appellate Division, First Department, reversed the denial of summary judgment to Century and held that Century was obligated to indemnify Keystone only for costs incurred by Keystone that were related to contamination that occurred within the 16-year period that Century insured Keyspan.  The Court focused on the language of Century’s policies and held the language supported pro-rata allocation of Keyspan’s costs to Century, but only for the costs related to contamination happening within the 16-year period of Century’s policies.  Recognizing that the issue was one of first impression in New York and that there are conflicting decisions on the issue from courts in other jurisdictions, the Court nonetheless held that it is the insured, and not the insurer, that should be responsible for costs incurred within periods when insurance is unavailable to the insured under a pro-rata allocation theory.  The Court noted that its holding was consistent with the language of the Century policies and with prior precedent of the New York Court of Appeals with respect to the allocation of long-term losses.  Given that the issue is one of first impression, we expect a motion for leave to appeal to the Court of Appeals will be made.
	If you would like more information on this decision or the issue of allocation under New York law, please contact either Kevin E. Wolff, Esq. or Michael S. Chuven, Esq.
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