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	New York Appellate Division Denies Recovery of Emotional Distress Damages in Insurance Breach of Contract Action

On December 14, 2017, in a six to one opinion the New York Supreme Court, Appellate Division, Third Department, held in Brown v. Government Employees Ins. Co., 2017 NY Slip Op. 08774 (“Brown”) that emotional distress damages are not available in breach of contract actions except in certain limited circumstances.  The dissent was critical of the holding, arguing that the purpose of no-fault insurance is to provide “intangible peace of mind” in addition to monetary benefits.  As peace of mind is “within the contemplation of the parties” when the contract is made, the dissent argued that emotional distress damages should be available to a plaintiff in breach of contract matters.

In Brown, plaintiff alleged she became permanently disabled as a result of injuries sustained in an automobile accident and requested coverage under no-fault insurance provided by defendant Government Employees Insurance Company (“GEICO”).  Following an independent medical examination (“IME”), GEICO denied coverage on the basis that plaintiff’s injuries were found to be pre-existing and not causally related to the accident.  Plaintiff thereafter filed a lawsuit asserting causes of action for breach of contract, violations of General Business Law §§ 349 and 350, and intentional infliction of emotional distress based on allegations that GEICO pressured the independent physicians to attribute injuries to preexisting conditions, thereby facilitating denials of coverage.  Plaintiff sought, among other relief, damages for emotional distress and punitive damages. GEICO moved to dismiss the causes of action for violations of General Business Law §§ 349 and 350, and intentional infliction of emotional distress, as well as plaintiff’s claims for consequential damages, emotional distress damages and punitive damages.  The Supreme Court partially granted GEICO’s motion to dismiss by dismissing both causes of action as well as plaintiff’s claims for emotional distress damages and punitive damages, but held that the claim for consequential damages was properly plead. 

On appeal, the majority, relying on Wehringer v Standard Sec. Life Ins. Co. of N.Y., 57 N.Y.2d 757, upheld the Supreme Court’s dismissal of plaintiff’s claim for emotional distress damages, stating that “absent a duty upon which liability can be based, there is no right of recovery for mental distress resulting from the breach of a contract-related duty.”  The majority was similarly unpersuaded by plaintiff’s reliance on the Court of Appeals decisions in Bi-Economy Mkt., Inc. v Harleysville Ins. Co. of N.Y., 10 N.Y.3d 187 (2008) and Panasia Estates, Inc. v. Hudson Ins. Co., 10 N.Y.3d 200 (2008), wherein the Court of Appeals held that “consequential damages resulting from a breach of a covenant of good faith and fair dealing” can be asserted in an insurance contract context, as long as “the damages “were within the contemplation of the parties as the probable result  of a breach at the time of or prior to the contracting.”  While acknowledging that Bi-Economy or Panasia did not specifically consider the availability of emotional distress damages, the majority concluded that those decisions did not abandon the long-standing rule established in Wehringer that emotional distress damages are not available for breach of contract, save in a few limited circumstances.   The dissent emphasized the lack of attention to emotional distress damages in Bi-Economy and Panasia, arguing that, given the “nature and purpose of no-fault coverage,” the insured contracts with a carrier for “not only the monetary benefits, but also the intangible peace of mind that prompt payment will be made for medical expenses and lost wages.”  For this reason, the dissent argued, peace of mind is a “benefit within the contemplation of the parties as an integral component of the contract” and therefore plaintiffs should be entitled to seek emotional distress damages for breach of contract claims.

We believe the Court’s decision the principle that emotional distress damages are not available in New York for breach of contract claims, particularly in the insurance context.

If you have any questions about the Court of Appeals’ decision in Brown, please contact Michael A. Chuven or Nicholas J. Guarino.
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